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Suggestions on multimodal transport bill of lading
clauses to cope with the trend of divergence of

international legislation

% & 7 Chih-Ching Chang
%#Hi'ﬁm%mmLm
M isM Fu-Chao Chen™
@ % ¥ Yih-Tarng Lien™”

# &

W ERR W H AR VB RS 2 [

S5~ wa A ERIST) o7 g R EnR

FHA VA o AV FURSTFLE R - IR SR A
BN ‘?}’Fﬂﬁfixjﬁ?ﬁl#ﬁ o 1) A

l'ﬁﬁy"ﬁ 5

WA (S S T SR Y

\

&
ﬁ

EE A :Fﬁ]’:*;l/{nj?;[' (é,}ﬁ[ DEGE
:7 Pl ’p“é TR
e ERE %F]‘-Ffzf[él_fi
LR JF:#A 3 A PR

ik

f

Abstract

The divergence of international legislation concerning carriers’ liability have resulted in
difficulties in determining the scope of carriers’ liability under a multimodal transport
contract, including their responsibility, exceptions and limit of liability, etc. The
discrepancies may also result in forum shopping and render the carriers difficult in
pre-estimating their risk arising from the contract. Based on prevailing applicable laws,
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international legislation and multimodal transport practices, this article explores the ways
of modifying those clauses on multimodal transport documents. It aims to provide useful
suggestions to the carriers while drafting their own transport documents.
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The carrier is entitled to perform the transport in any reasonable manner and by

any reasonable means, methods and routes, unless this document has indicated the

intended journey routes, modes of transport and places of transshipment.*°

4.1.2 :&:# % re. (hindrance )
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the place where the hindrance has occurred on behalf of the merchant at the
merchant’s risk and expenses.

(2) If the hindrance or supervening event, which frustrated the adventure, has been
removed, the carrier shall complete the carriage, if possible, subject to terms
and conditions provided in this document, and the payment of additional freight
charges according to an agreement with the merchant.

4.1.3 { :#F:# % 92 77 (sub-contracting )

ISR d s R T LB PR | (Himalaya clause ) » 326533~ i i 5[
[P E o T AR -

(1) The carrier shall be entitled to sub-contract on any terms® the whole or any
part of the carriage, loading, unloading, storing, warehousing, handling and any
other duties whatsoever undertaken by the carrier in relation to the goods. **

(2) The defences and limit of liability provided for in this document shall apply to
any action against the carrier for loss or, or damage to, the goods, or delay in
delivery, whether the action be founded in contract or in tort. If an action for
loss or damage to the goods is brought against the carrier’s servants, agents or
any independent contractors, ** such persons shall be entitled to avail
themselves of the defences and limit of liability, which the carrier is entitled to
involve under this document.

(3) The expression ‘independent contractors’ in this document shall include
stevedores, inland carriers, ocean carriers, terminal operators and any other
persons who are directly or indirectly employed by the carrier for performing
the contract, and their respective servants and agents.* When entering into this
contract, the carrier does so not only on his own behalf but also as agent for the

above persons.*®

E‘”Feg' Vo TR e b A PREE > B 62 AR ARG Y IR S Pl PR

(A= “on any terms DA R W FERERGY ~ PR S VR BV GO 6

gt I A7 The Pioneer Container [1994] 2 All ER 250 at 265 per Lord Goff -

% —Aisz@fgg %~ ST 0 USRS« B BRSNS ¢ PR
[ T 3 S -

* DRJIELS ~ AT PR N PR R TR SR R TR fLYpEE 2] London Drugs v. Kuehne &
Nagel (1933) 97 DLR (4™) 261 -

% BN - i“ At s PR TR

% IIrEsY R HFA rees Ff]fT'FLE]JJ (doctrine of privity of contract) » ff{i Bl 575 * ~ H fezpl -
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42 FiEF TR
421 § bAE# AP 2 P pEF2 F i@ (when stage of loss or damage is unknown )
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E%dvl SRS = ﬁ?“hﬁiff‘_ * ffE'E JFI o PEERRARESR o [N VERE B (R
[ 2 9= B FIRE T HERTA N ISR
The Hague-Visby Rules (or Hague Rules) shall apply to the determination of the
carrier’s liability notwithstanding that the loss, damage or delay in delivery might
not have occurred at sea.*

4.2.2 % = 34| (limit of liability )

SELE N I IERCEEO E EE

When the carrier is liable for the loss of or damage to, the goods, or delay in

delivery, his liability shall, in any event,** be limited to xxx per package or other

shipping unit or xxx per kilogram weight of the goods, lost or damaged, whichever

is the higher, unless the stage of loss, damage or delay in delivery is known so that

the Iimit of liability of liability will be determined by mandatory laws at that stage.
Pt J éﬂéﬁ‘/ﬁiﬁkur }%EH ( consequential loss ) "/EFG SR 15

H
Unless otherwise declared herein, the carrier shall in no circumstances be liable for

any indirect or consequential loss or damage whatsoever arising.*®
=PRI ] (delay in delivery ) Frs I =

W T2 U SO -
s A 'LA [y z,p
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e PIYpes R E - Unless otherW|se declared herein, the limit of liability provided in this
document shall apply to the claim for any consequential loss or damage other than the loss of, or
damage to, the goods.
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(1) The carrier’s liability for loss resulting from delay in delivery shall, in any
event,* be limited to an amount equivalent to two and a half times the freight*
(not including extra charges)*® payable for the goods delayed, but not exceeding
the total freight payable under the multimodal transport contract.

(2) No compensation shall be payable for loss from delay in delivery unless notice
has been given in writing to the carrier within 60 consequential days*’ after the
day when the goods were delivered to the consignee, or when ...

423 % F ¥4 (exceptions)

R ST TEE“'F PUBRUELE S N BABR Y B R L B - 2
Bl B PR R A A PEA o U ES pL S HIE o S ELE P g
E SIS NN ’%&4 PR ELRE o gD -

The contract evidenced by this document is deemed to be a contract as defined
in Article 1(b) of the Hague-Visby Rules. The Hague-Visby Rule shall mutatis
mutandis apply to any claim or dispute arising from this document, unless the
stage of loss of, or damage to, the goods, during a stage other than the sea leg of
carriage, so that the mandatory laws of that stage shall apply.*
(A= TEIY SR TE - e A I R R R ] 25 sib< g S eSS
i BAEER  YIERERS S T L BB R - i R S
Unless the stage where the loss of, or damage to, the goods, or delay in delivery, is
known to have occurred at a particular stage and the mandatory laws of that stage
shall apply,™ the carrier is not liable for any loss of, damage to, the goods, or delay
in delivery, which was caused by (a) strike, lockout, stoppage or restraint of labour,
the consequences of which the carrier could not avoid by the exercise of reasonable
diligence; (b) any cause or event which the carrier could not avoid and the

“ PV tin any event’ %ﬂ*ii‘%ﬁﬂ/?ﬁf{ﬁﬂﬁjﬁ‘% P IR A AL L SR A
1% (economic loss ) -
° BHT AR NPT 18 (RAT 4 A I -
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0 FU A Y ’i"Z%‘EFE HLaE RN Rl NE I =St R U

14



consequences of which he could not prevent by the exercise of due diligence;>

© ...

4.3 [ 1%:&# (container transport) i 4

P EE R VI > B IR A

(1) FCL shipment: The carrier shall not be responsible for the safe and proper
stowage of goods in a container if that container is packed by the shipper or
shipper’s agent, who shall properly seal that container. If the original seal is
intact at delivery, the carrier shall not be liable for any shortage, or damage due
to bad packing. The shipper, consignee and holder or owner of the goods agree
to indemnify the carrier for any loss, damage or injury, including fines,
penalties, and any other expenses resulting from their packing, unpacking,
inland haulage or any other operations of that container.”®> The shipper or
shipper’s agent shall carefully inspect and clean the container before packing it.
Acceptance and packing of that container shall be prima facie evidence® that
the container supplied by the carrier was sound, clean and suitable for use and
shall relieve the carrier of responsibility for any loss, damage or injury
resulting from the condition of that container.

(2) The right to use general-purpose containers: The merchant accepts that the
carriage may properly be undertaken in a general-purpose container. A
ventilated or refrigerated or any other special purpose container will not be
used unless specially provided. The acceptance of booking of particular goods
shall not infer that the carrier agrees to use a special purpose container for
carriage of such goods.**

(3) The safety of containers: The carrier shall not be responsible for the defective
condition of the container_if he has exercised due diligence to make it fit for the
purposes of carriage of goods and that defective condition cannot be detected

L A ETHRIRGRS PGP GRS A95Y 5 (R - I GRS R L (R
ﬁfﬁ SRRl T ‘JA%TﬁFJ ELHEE ) “J’ﬁ»m?ﬁ °
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by apparent inspection at the time when he releases the container to the shipper
or shipper’s agent, or when he accepts it from the shipper or shipper’s agent, or
when he loads it on to any inland vehicle or ship for carriage.

4.4 § 2 14 (delivery)

LR S I IR 6P [ =

(1) Right place: If no ‘Place of Delivery’ is named on the face hereof, the carrier shall
be at liberty to discharge the goods at the port of Discharge or onto any wharf, place
or container terminal.®® The merchant shall take delivery of the goods upon
discharge or within a specific time according to the applicable tariff of the carrier or
any person acting on his behalf, whether or not a notice of arrival has been given.”’
If a “Place of Delivery’ is named on the face hereof, the merchant shall take delivery
of the goods at the terminal, within the time, provided either by a notice of arrival or
by applicable tariff of the carrier or any person acting on his behalf. The carrier shall
not undertake the responsibility to deliver the goods to the merchant’s premises
unless it is specially provided or no proper terminal is available at the place of
delivery®®

(2) Right person: Where this document is issued in a negotiable form (to order or to a
named consignee),* the carrier shall be discharged from his obligation to deliver the
goods when he or any person acting on his behalf has bona fide delivered the goods
against surrender of one of the original documents.®® Where this document is issued
in a non-negotiable form, the carrier shall be discharged from such an obligation

i lgfﬂ‘i ’w[‘f:‘@ﬁ ~ TR 1 S5l )) (cargoworthiness ) FREEEELE U (2

Rl e 2= SR PSS r%ﬁ Erpug i E’%Ew VETHEH - ) (] 3R - ([ RS
PR ﬁJf/DE‘EH' il fberty clause) » 'R E(F H R GED H**‘ﬁ%

T JFHL g T A F[%Eﬂj‘ FUHRET < S SR ,f‘%wyg“ Hf H YT TR (51
=L Eupt “Failure to give such a notice shall not involve the carrier in any liability nor relieve
the merchant any obligation hereunder’ V< 3~

O L GERE MEE R RS 0 RS S ”7%}1% " IE]| g E , (door to door service) F ¥ I
F&TPJ F R AR

% S VL (straight bill of lading ) jjv W EERERE T B - FI 2
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when he has bona fide delivered the goods to the consignee named in this document
or to such other person as he may be irrevocably instructed upon proof of his
identity.

(3) Local by-laws: The carrier shall discharge his obligation to deliver the goods when
he has handed over the goods without the surrender of the bill of lading to an
authority or other third party to whom, pursuant to law or regulations applicable at
the place of delivery, the goods must be handed over.®*

(4) Period of involuntary bailment: If the goods have not been taken delivery of by the
merchant within a reasonable time after the carrier has called upon him to take such
delivery, the carrier or a person acting on his behalf shall be at liberty to place the
goods in safe custody on behalf of the merchant at the merchant’s risk and
expense,® or dispose of the goods according to the contract, the law or the usage of
trade at the place of delivery.® If it appears at any time that the goods cannot safely
or properly be carried or carried further, the carrier may give notice to the merchant
and follow the merchant’s instruction, or if the merchant’s instruction is
unobtainable,®* take any measures, and/or unpack the goods if packed in containers,
and/or abandon the carriage, and/or store them ashore or afloat, at any place. The
abandonment or storage shall be deemed to constitute a right delivery. The merchant
shall indemnify the carrier against any additional expenses so incurred.

4.5 }HEIHJF% (cargo claim) % #¢
45.1 % ¢ ¢ % (law and jurisdiction )

TSI NS o PR N2 Y 0 [ e
21 I :
Any claim or dispute arising under this document be determined by the courts,
in accordance with the law, at the place where the carrier has his principal place
of business, or, in the absence thereof, the habitual residence of the defendant,®
or at the option of the claimant at the place where the goods were taken in

e FRCERE I HE IR T 14 (EET 201 (b) BV -
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charge by the carrier or his agent or at the place designated for delivery®.
4.5.2 ¥ s (timebar)

IS N SR T TR E T AR

Except that the stage of loss, damage or delay is known to have occurred during a
particular stage, then the limitation of action provided by the mandatory law of that
stage applies,®’ the carrier shall be discharged of all liability under this document
unless suit is brought within one year (or nine months) after: (1) the delivery of the
goods; or (2)...

46 H i iEx
4.6.1 5t 5i8:% (dangerous goods )

i b ffEns F”,ﬁff‘_ﬁ LA F‘f,’f’ﬂ? T AT N R
(1) Where the consignor hands over dangerous goods to the carrier or any person
acting on his behalf, the consignor shall inform of the dangerous nature of the
goods and, if necessary, the precautions to be taken.
(2) The consignor shall mark or label dangerous goods and stow the goods (if an
FCL shipment) in a manner in compliance with all laws or regulations which
may be applicable during the carriage.

4.6.2 51 » i% 2 (incorporation clause )

SR s RS R T TR R RE £ Rl W
]

The terms of the carrier’s standard conditions and tariff (including those relating to

pre-carriage and on-carriage) *®applicable at the date of shipment, as well as any

international convention or national law, which is compulsorily applicable to the

contract evidenced in this document, are incorporated herein. Copies of the

carrier’s standard conditions and tariff applicable hereto may be inspected or will
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be supplied on request at the office or web-side of the carrier or their principal
agents®®.

5.1 i F mA M2 AL
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